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Village Green Decision Report 
 

Application to register land at Dig Dag Hill, Cheshunt, Hertfordshire as a town or 
village green  

 
 

 
Hertfordshire County Council (“HCC”) acting as the Commons Registration 
Authority (“CRA”) has assessed the evidence given both in support and against 
this application, and for the reasons set out below, is of the opinion that the 
statutory test for registration of the land as a town or village green has not been 
met.  HCC therefore rejects the application. 
 

 
1. The application was made under section 13 of the Commons Registration Act 1965 

(“the 1965 Act”).   
 
2. The phrase “town or village green” is defined in section 22(1) of the 1965 Act (as 

amended) as being: 
 
“land which has been allotted by or under any Act for the exercise or 
recreation of the inhabitants of any locality or on which the inhabitants of 
any locality have a customary right to indulge in lawful sports and pastimes 
or which falls within subsection (1A) of this section.”  

 
3. In this case, the application is made on the basis that the land falls within 

subsection 1A.  This provides as follows:  
 

“Land falls within this subsection if it is land on which for not less than 
twenty years a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged in lawful sports and pastimes 
as of right, and… continue to do so”.  

 
4. On 2nd March 2007 Mr Graham Nuttall and Mr Steve Gibbons (“the Applicant”) 

made an application to register land at Dig Dag Hill, Cheshunt, Hertfordshire (“the 
Application Land”) as town or village green under section 13 of the 1965 Act.  On 
13th April 2010 the application was deemed to have been duly made and was 
advertised on 17th June 2010.  The Applicant submitted the following evidence in 
support of the application:  

 47 user evidence forms 

 Extract from Borough of Broxbourne Local Plan Review (adopted 16th 
December 1994) pages 20, 160-161 

 Borough of Broxbourne Local Plan Second Review 1991-2011. Second 
deposit. Pages 155-157 

 Maps of the area 1898 – 1980 

 An extract from ‘ Cheshunt Life – Victorian and Edwardian Days by P.E. 
Rooke, 1983 pages 28-29 

 
 
5. One objection was made to the application from the principal landowner, 

Broxbourne Borough Council (“BBC”).  No objection has been received from 
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Broxbourne Housing Association which owns a small section of the Application 
Land at the southern end of the plot. 

 
6. BBC submitted the following documentation in support of its case.   

 An undated booklet “Parks and Open Space in Broxbourne”.  Under the 
heading ‘Play areas with open spaces’ is listed ‘Dig Dag Hill open space – 
West Cheshunt’ 

 a conveyance of the land to CUDC dated 1960 from Doltrin Developments 
Limited 

 Cheshunt Urban District Council Minutes 1960-61 – Minute 726 
Cheshunt Urban District Council Minutes 1962-63 – Minute 290 & 340 
 

 
7. HCC also examined a book of bylaws made by BBC dated 1st March 2006, 

“Bylaws for Pleasure Grounds, Public Walks and Open Spaces”.  The byelaws are 
made under section 164 of the Public Health Act 1875 and sections 12 and 15 of 
the 1906 Act with respect to pleasure grounds, public walks and open spaces.  Dig 
Dag Hill is listed in Schedule 1 – grounds to which bylaws apply generally and 
Schedule 2 part 2 – the grounds referred to in bylaw 45, Metal Detecting.   

 
8. To assist HCC in making its decision it obtained the advice of counsel, Ms Ross 

Crail (dated 4th November 2010), regarding the strength of the evidence supplied 
by BBC.  Ms Crail concluded that the material produced at that time by BBC was 
insufficient to enable a decision to be made.  This advice was sent to the Applicant 
and BBC.   

 
9. Following this advice the Minutes of meetings of CUDC from 1957 through to 1966 

were considered by HCC.  Within this period there are many references in the 
Minutes to the land at Dig Dag Hill being regarded as public open space. It is clear 
from the minutes that CUDC intended the Application Land for use as public open 
space at that time, and that use has continued to the present day.  A summary of 
the Minutes examined, spanning 1957 – 1966 was sent to the Applicant and BBC 
on 6th January 2012. 

 
10. For land to qualify as a town or village green under the 1965 Act, the use of the 

land must satisfy the statutory tests set out above.  Failure to meet any one of 
the tests means that the Application Land cannot be registered as village green.  
The evidence needs to show that use of the land:  

 was by ‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality’, and  

 has been ‘as of right’, and 

 has been for lawful sports and pastimes, and 

 has been continuous for a period of 20 years or more, and 

 was continuing at the date of the application 
 
11. BBC did not dispute the evidence of 20 years’ use of the Application Land by a 

significant number of the inhabitants, but alleged that the use could not be “as of 
right” as the Application Land was acquired by Cheshunt Urban District Council 
(“CUDC”) specifically for use as public open space.  It was therefore held by 
CUDC after acquisition pursuant to the Open Spaces Act 1906 (“the 1906 Act”) 
(see Attorney-General v Poole Corporation [1938] Ch 23 (“Poole”)).  Pursuant to 
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section 10 of the 1906 Act CUDC and BBC as its successor is required to hold 
and administer the open space in trust to allow the public to enjoy it as open 
space.  Such use cannot therefore be “as of right” as required by the 1965 Act.   

 
12. BBC submitted that the application could not succeed and referred HCC to R v 

City of Sunderland ex parte Beresford (2003) UKHL 60 (“Beresford”) in particular 
the speeches of Lord Bingham of Cornhill at paragraph 9 and Lord Scott of 
Foscote at paragraphs 29 and 30. 

 
Has use of the land has been ‘as of right’? 

 
13. For land to be used ‘as of right’ it has to have been used without force, without 

secrecy and without permission.   
 

14. The main point raised by the objector is that use of the Application Land was “by 
right” and not “as of right” and therefore the statutory criteria for the registration of 
the Application Land as a town or village green under section 13 of the 1965 Act 
have not been satisfied.  This issue was considered by the Supreme Court in the 
case of R (on the application of Barkas) v North Yorkshire County Council 
and another [2014] UKSC 31 (“Barkas”). 

 
15. In Barkas, a playing field (“the Field”) was owned by Scarborough Borough 

Council.  It had been acquired as part of a larger parcel of land under a 
conveyance dated 20th June 1951 by the statutory predecessor of Scarborough 
Borough Council, Whitby Urban District Council (both referred to as “the 
Council”), pursuant to powers under section 73(a) of the Housing Act 1936 (“the 
1936 Act”) which permitted a local authority “to acquire any land…as a site for 
the erection of houses”.  The Council developed most of the Application Land for 
housing and laid out and maintained the Field as “recreation grounds” pursuant 
to section 80(1) of the 1936 Act, with the consent of the Minister, as required by 
the 1936 Act.  Sections 73 and 80 of the 1936 Act were subsequently re-enacted 
in the Housing Act 1985 (“the 1985 Act”).  Section 12(1) of the 1985 Act was in 
almost identical terms to section 80(1) of the 1936 Act.  

 
16. In October 2007, an application was made to North Yorkshire County Council 

(“NYCC”) to register the Field as a town or village green under section 15 of the 
Commons Act 2006 (“the 2006 Act”). The Inspector appointed by NYCC 
concluded that although a significant number of the inhabitants of the locality had 
indulged in lawful sports and pastimes on the Field for a period of at least 20 
years their use had not been “as of right” but “by right”. He recommended that the 
application to register the Field as a town or village green be rejected. NYCC 
accepted this recommendation. Christine Barkas applied for judicial review of this 
decision. Her application was rejected by the High Court and the Court of Appeal 
dismissed her appeal from the High Court’s decision. She then appealed to the 
Supreme Court.  

 
17. The basic issue raised on the appeal to the Supreme Court was as follows:  

 
“Where land was provided and maintained by a local authority pursuant to 
section 12(1) of the 1985 Act or its statutory predecessors, was the use of 
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that land by the public for recreational purposes “as of right” within the 
meaning of section 15(2)(a) of the 2006 Act?”  
 

18. The Supreme Court was unanimous in dismissing the appeal. It was held that so 
long as land was held under a provision such as section 12(1) of the 1985 Act, 
members of the public had a statutory right to use the land for recreational 
purposes, and therefore they used the land “by right” and not as trespassers, so 
that no question of user “as of right” could arise.  
 

19. Regarding the position relating to land held by local authorities for public 
recreation albeit not under section 12(1) of the 1985 Act, the Supreme Court 
stated that,   

 
“where the owner of the land is a local, or other public, authority which has 
lawfully allocated the land for public use (whether for a limited period or an 
indefinite period), it is impossible to see how, at least in the absence of unusual 
facts, that it could be appropriate to infer that members of the public have been 
using the land “as of right” simply because the authority has not objected to their 
using the land”.  

 
The application of Barkas to the facts of the case 
 
20. Barkas is now the leading case on this issue.  Prior to the Supreme Court’s 

decision, reliance had been place on obita statements made by the House of 
Lords in Beresford. The Supreme Court in Barkas considered the decision in 
Beresford and stated that the decision and reasoning of the House of Lords in 
that case should no longer be relied on.  

 
21. The Application Land (which was formerly known as the Isolation Hospital site) 

was conveyed to CUDC from Doltrin Developments Limited in 1960 under the 
provisions of section 19 of the Town and Country Planning Act 1947.  This 
section enabled a purchase notice to be served on CUDC requiring it to purchase 
the owner’s interest in the land if certain criteria were satisfied.  Prior to the 
conveyance of the Application Land to CUDC a Minute of the Buildings and 
Planning Committee (“B & PC”) of CUDC referred to a purchase notice having 
been served on CUDC and that a purchase order had been confirmed.  The 
following day, a Minute of the General Purpose Committee (“GPC”) of CUDC 
referred to the provision of a playing field in the Hammond Street area and 
suggested that use might be made of the Isolation Hospital site, i.e. the 
Application Land.  Further Minutes of the GPC and also the Finance Committee 
(“FC”) of CUDC between October 1958 and December 1960 refer to works 
required on the land to enable it to be used as a recreation ground and also to 
the finance required to acquire the land.  

 
22. The Minute of the GPC dated 6th December 1960 reported that the purchase of 

the Isolation Hospital site at Dig Dag Hill had been completed.  It was proposed 
that a layout of the site should be prepared showing the provision of a vehicular 
access, a children’s playground and a grassed area for unorganised games.  

 
23. Minutes of the GPC and the Parks and Open Spaces Committee (“POSC”) of 

CUDC from 1962 to 1966 consistently refer to the land as Dig Dag Hill Open 
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Space.  During this period, there are discussions regarding finishing the works to 
the entrance to the site and potential uses of the site, including use of the site by 
the Railway Club.  

 
24. Sometime after 1966 the Application Land was laid out as a recreation ground.  

In the undated booklet entitled, “Parks and Open Space in Broxbourne”, under 
the heading ‘Play areas with open spaces’ is listed ‘Dig Dag Hill open space – 
West Cheshunt’.  A book of bylaws made by BBC dated 1st March 2006, entitled 
“Bylaws for Pleasure Grounds, Public Walks and Open Spaces” includes the 
Application Land in Schedule 1 as being grounds to which the byelaws apply 
generally.  It is clear from the user evidence forms that the Application Land has 
been used for recreation for a period well in excess of the statutory 20 years. 

 
Conclusion 
 
25. As set out above, it was stated in Barkas that where the owner of the land is a 

local, or other public, authority which has lawfully allocated the land for public use 
(whether for a limited period or an indefinite period), it is impossible to see how, 
at least in the absence of unusual facts, that it could be appropriate to infer that 
members of the public have been using the land “as of right” simply because the 
authority has not objected to their using the land.  

 
26. Having carefully examined and considered all of the evidence, in particular the 

Minutes of the meetings of CUDC, the conveyance of the land to CUDC and the 
fact that the Application Land has been set out for a number of years as a 
recreation ground, in the light of the Supreme Court’s decision in Barkas, HCC as 
the CRA rejects the application on the basis that the Application Land does not 
meet the statutory criteria under section 13 of the 1965 Act in that use of the 
Application Land has been “by right” as opposed to “as of right”.  


