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Village Green Decision Report 
 

Application to register land at Dixons Hill Road, Welham Green, Hertfordshire  
as a town or village green 

 
 

 
Hertfordshire County Council (“HCC”) acting as the Commons Registration 
Authority (“CRA”) has assessed the evidence given both in support and against 
this application, and for the reasons set out below, is of the opinion that the 
statutory test for registration of the land as a town or village green has not been 
met.  HCC’s decision is therefore to reject the application. 
 

 
1. In October 2013, an application was made by the Welham Green Residents 

Association (“the Applicant”) to register as village green land in the parish of 

North Mymms (“the Application Land”). The Application Land is approximately 

2660 square metres in size and is bordered by Dixons Hill Road, Dellsome Lane, 

Somers Road and Corner View. The Application Land is surrounded by 

hedgerow. Gaps in the hedgerow at Dixons Hill Road, Dellsome Lane and 

Somers Road provide access to the Application Land and a surfaced path runs 

through the land joining the three access points. The Application Land is mainly 

grass which is well maintained. There are planted flowers, trees, benches and a 

bin on the Application Land.     

 

2. The application was made under section 15(1) of the Commons Act 2006 (“the 

2006 Act”).  This section provides that any person may apply to the CRA to 

register land as a town or village green in a case where subsection (2) or (3) 

applies. 

 

3. Subsection (2) applies where– 

 

(a) a significant number of the inhabitants of any locality, or of any 

neighbourhood within a locality, have indulged as of right in lawful 

sports and pastimes on the land for a period of at least 20 years; and  

(b) they continue to do so at the time of the application. 
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Subsection (3) applies where- 

 

(a) a significant number of the inhabitants of any locality, or of any 

neighbourhood within a locality, indulged as of right in lawful sports 

and pastimes on the land for a period of at least 20 years; 

(b) they ceased to do so before the time of the application but after the 

commencement of this section; and 

(c) the application is made within the relevant period.  

 

The relevant period is defined in subsection 15(3A) as “in the case of an 

application relating to land in England, the period of one year beginning with 

the cessation mentioned in subsection (3)(b)”.  However, if the application 

was made before 1st October 2013, the relevant period is two years 

beginning with the cessation mentioned in subsection (3)(b). 

 

4. On 16 October 2013 the Applicant made an application to register the Application 

Land as town or village green under subsection 15 (2) of the 2006 Act. On 23 

March 2015 the application was deemed to have been duly made and was 

advertised on 8 April 2015. The Applicant submitted the following evidence in 

support of the application:  

 

 A total of 52 user evidence forms completed by local residents 

 Photographs of the Application Land in use between 1958 and 2013 

 Maps and Plans of the Application land  

 

5. One representation was made to the application by Welwyn Hatfield Borough 

Council (“WHBC”) who owns the Application Land. The representation is made 

on two grounds: 

1) The Application Land was acquired for housing in 1946 by WHBC’s statutory 

predecessor, the Rural District Council of Hatfield, and was laid out as 

recreation ground under the Housing Act 1936, which became section 12(1) 

of the Housing Act 1985. The public has always had a statutory right to use 

the land for recreational purposes and therefore their use of the Application 

Land is “by legal right” and not “as of right”. 
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2) The Applicant claims to have use of the land for lawful sports and pastimes 

“as of right”. This includes dog walking, annual Christmas, Balloon and Easter 

festivals and general recreational activities. WHBC has evidence to show that 

these activities were enjoyed with written permission of WHBC and were 

therefore “by legal right” and not “as of right”.     

 

6. WHBC submitted the following documentation in support of its representation: 

 

 A copy of the original conveyance dated 30 October 1946 made between 

James Crawford Esquire and The Rural District Council of Hatfield 

together with Ministerial determination dated 13 January 1950.  

 A request dated 4 July 2013 made by Barbara Weeks on behalf of the 

Welham Green Balloon Day Group seeking consent to hold an event on 

the Application Land – a family fair/fete 

 A request with supporting emails dated 19 August 2013 from Welham 

Green Residents Association for installation of external power supply on 

the Application Land for the use of community group events. The works 

were funded by HCC and thereafter the installation was gifted to WHBC. 

 

7. WHBC does not state that it disputes that the land has been in use as described 

in the user evidence forms. 

 

8. HCC also considered the further following evidence provided mainly by WHBC: 

 A letter dated 17 October 1949 from the Rural District Council of Hatfield 

to the Ministry of Town and Country Planning 

 An extract taken from WHBC’s GIS cartology system and grounds 

maintenance schedule attached to an email describing the Application 

Land as ‘Urban Open Land’ and ‘Amenity Land’  

  A cartology search report on the Application Land showing it as ‘urban 

open land’ 

 1970 aerial photograph (available at the Hertfordshire Archives and Local 

Studies) 
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9. In response to the representation made by WHBC the Applicant acknowledged 

that application had been made to WHBC for permission to use the Application 

Land for specific events. The Applicant also states that the Application Land has 

been used for dog walking and children playing without permission.   

 

10. For land to qualify as a town or village green under the 2006 Act, the use of the 

land must satisfy all the statutory tests as set out above.  Failure to meet any one 

of the tests means that the Application Land cannot be registered as village 

green.  The evidence needs to show that use of the land:  

 was by ‘a significant number of the inhabitants of any locality, or of any 

neighbourhood within a locality’, and  

 has been ‘as of right’, and 

 has been for lawful sports and pastimes, and 

 has been continuous for a period of 20 years or more, and 

 had ceased before the time of the application but after the 6th April 2007, 

and 

 was continuing at the date of the application  

 

Has use of the land has been ‘as of right’? 

 

11.  For land to be used ‘as of right’ it has to have been used without force, without 

secrecy and without permission.   

 

12. The main point raised by WHBC is that use of the Application Land was “by right” 

and not “as of right” and therefore the statutory criteria for the registration of the 

land as a town or village green under section 15 of the 2006 Act have not been 

satisfied.  This issue was considered by the Supreme Court in the case of R (on 

the application of Barkas) v North Yorkshire County Council and another 

[2014] UKSC 31 (“Barkas”). 

 

13. In Barkas, a playing field (“the Field”) was owned by Scarborough Borough 

Council.  It had been acquired as part of a larger parcel of land under a 

conveyance dated 20 June 1951 by the statutory predecessor of Scarborough 

Borough Council, Whitby Urban District Council (both referred to as “the 
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Council”), pursuant to powers under section 73(a) of the Housing Act 1936 (“the 

1936 Act”) which permitted a local authority “to acquire any land…as a site for 

the erection of houses”.  The Council developed most of the land for housing and 

laid out and maintained the Field as “recreation grounds” pursuant to section 

80(1) of the 1936 Act, with the consent of the Minister, as required by the 1936 

Act.  Sections 73 and 80 of the 1936 Act were subsequently re-enacted in the 

Housing Act 1985 (“the 1985 Act”).  Section 12(1) of the 1985 Act was in almost 

identical terms to section 80(1) of the 1936 Act.  

 

14. In October 2007, an application was made to North Yorkshire County Council 

(“NYCC”) to register the Field as a town or village green under section 15 of the 

2006 Act.  The Inspector appointed by NYCC concluded that although a 

significant number of the inhabitants of the locality had indulged in lawful sports 

and pastimes on the Field for a period of at least 20 years their use had not been 

“as of right” but “by right”. He recommended that the application to register the 

Field as a town or village green be rejected. NYCC accepted this 

recommendation. Christine Barkas applied for judicial review of this decision. Her 

application was rejected by the High Court and the Court of Appeal dismissed 

her appeal from the High Court’s decision. She then appealed to the Supreme 

Court.  

 

15. The basic issue raised on the appeal to the Supreme Court was as follows:  

 “Where land was provided and maintained by a local authority pursuant 

to section 12(1) of the 1985 Act or its statutory predecessors, was the 

use of that land by the public for recreational purposes “as of right” 

within the meaning of section 15(2)(a) of the 2006 Act?”  

 

16. The Supreme Court was unanimous in dismissing the appeal. It was held that so 

long as land was held under a provision such as section 12(1) of the 1985 Act, 

members of the public had a statutory right to use the land for recreational 

purposes, and therefore they used the land “by right” and not as trespassers, so 

that no question of user “as of right” could arise.  
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17. Regarding the position relating to land held by local authorities for public 

recreation albeit not under section 12(1) of the 1985 Act, the Supreme Court 

stated that,   

 “where the owner of the land is a local, or other public, authority which has 

lawfully allocated the land for public use (whether for a limited period or an 

indefinite period), it is impossible to see how, at least in the absence of 

unusual facts, that it could be appropriate to infer that members of the public 

have been using the land “as of right” simply because the authority has not 

objected to their using the land”.  

 

The application of Barkas to the facts of the case 

 

18. The Application Land was transferred to The Rural District Council of Hatfield 

(the statutory predecessor of WHBC) under a conveyance dated 30 October 

1946.  This conveyance was made between James Crawford Esquire and The 

Rural District Council of Hatfield pursuant to the 1936 Act (now the Housing Act 

1985). In a letter dated 17 October 1949 the Rural District Council of Hatfield 

requested the Ministry of Town and Country Planning to determine whether the 

land (including the Application Land) fell within the scope of section 82 of the 

Town and Country Planning Act 1947. The letter set out that the land (including 

the Application Land) was acquired under the 1936 Act for the purposes of 

housing. It was determined by the Minister for Town and Country Planning that 

the land had been “acquired by your Council on 30th October 1946 pursuant to 

the Housing Act 1936 and held by the Council on 1st July, 1948, was land to 

which on the appointed day section 82 applied”.    

 

19. Part V of the 1936 Act enabled local authorities to acquire land for housing 

purposes. Section 80 of the 1936 Act enabled local authorities to provide and 

maintain, with the consent of the Minister, in connection with any housing 

accommodation, recreation grounds which in the opinion of the Minister would 

serve a beneficial purpose in connection with the requirements of the persons 

for whom the housing accommodation was provided. Section 80 of the 1936 Act 

was re-enacted in section 93 of the Housing Act 1957. This section was later 
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repealed and substantially re-enacted in section 12 of the Housing Act 1985, 

which was the section that was considered in Barkas. 

 

20. Further to the above, section 82 of the Town and Country Planning Act 1947 

made provision for land held by Local Authorities for general statutory purposes.   

  

21. HCC has considered all the evidence submitted. The Application Land was 

acquired under the 1936 Act, by virtue of the 1946 Conveyance, for housing 

purposes. WHBC provided evidence that the Application Land has been held as 

urban open land/amenity land and maintained with the grass being cut 11 times 

per year, the hedges cut twice a year and leaf clearance. Aerial photography 

from 1970 shows the Application Land as grassed and crossed by the surfaced 

path leading to three access points from adjoining public roads. The physical 

characteristics of the Application Land are much the same today, although the 

route of the surfaced path across the Application Land has been altered. There is 

also evidence from both WHBC and the Users (in their user evidence forms) that 

permission was sought and granted for use of the Application Land for 

community events such as the Balloon Festival. The Application Land remains 

available for use by the public. 

 

22. HCC considers that following the decision in Barkas the Application Land was 

used by right and not as of right.  This is because the evidence establishes, on 

the balance of probabilities, that the Application Land was used by virtue of the 

statutory provisions under which the land was acquired.  Consideration was 

given as to whether it was necessary to assess the application, including the 52 

user evidence forms presented, against the remaining criteria in section 15 of 

the 2006 Act.  However, because Barkas held that land held for a statutory 

purpose, such as section 12 of the 1985 Act, means that use of it is by right and 

not “as of right”, it was decided that it was not necessary to consider the criteria 

or the evidence of use further.  

 

23. Therefore HCC does not consider that the statutory criteria for registration of the 

land as a town or village green under section 15 of the Commons Act 2006 have 

been met.  
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Conclusion 

 

24. Having carefully considered the statutory criteria, the relevant case law and in 

particular, the Supreme Court’s decision in Barkas, and examined the evidence 

presented, HCC as the CRA has decided to reject the application because the 

Application Land does not meet the statutory criteria under section 15 of the 

2006 Act.  
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