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Application  to  register  land  at  
Singler’s  Marsh,  Welwyn, Hertfordshire  

as a town  or  village green  
 
 

 
Hertfordshire  County  Council  (“HCC”) acting as  the  Commons  Registration  
Authority  (“CRA”)  has  considered the  evidence  in support of  the  application  and  
the  objections and  representations made  to  it.  For the  reasons set out  below,  HCC  
is  of  the  opinion that a  non-statutory  public  inquiry  is  necessary  to  determine  the  
application.  
 

 
1.  The application was made  under section  15(1)  of the Commons Act 2006  (“the  

2006  Act”).  This section provides that any person  may apply to the  CRA  to  
register land as a town or village  green in a case where subsection  (2)  or  (3) 
applies.  
 

2.  Subsection  (2) applies where–  
(a)  a significant number of the inhabitants of any  locality, or of any 

neighbourhood within a locality,  have indulged as of right in lawful 
sports and  pastimes on the land for a period  of at least 20 years; and   

(b)  they continue  to do so  at the time  of the  application.  
 

3.  On  12th  September 2020  Aylward Town Planning  Limited (“ATP”), on behalf of Mr 
Bruce Brunson, made  an application to register land  at Singler’s Marsh, Welwyn  
(‘the application land’)  as town or village green under subsection  15(2) of the  
2006 Act.  
 

4.  Prior to the application  being  made  in September 2020, HCC drew ATP’s 
attention to  a previous attempt, in 2001, to register the application land as a town 
or village green. This previous application was refused  by HCC in  November 
2002 without a non-statutory public inquiry. The reasons for the refusal were:  
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•  Use of the land had been with  permission.  The site was fenced with  gates  
for public access. A photograph  of a Welwyn Rural District Council notice, 
specifying that certain activities cannot be carried out on the land, was 
supplied. Copies of letters from  Welwyn Hatfield  Borough Council (WHBC)  
were supplied  referring to permission being  granted  to the  Welwyn  
Festival Group to use the land for the Welwyn Festival Fun Day; and  

•  The application needed to  be  made  for use without interruption. The land  
 was closed  by the landowner during the  2001  Foot & Mouth outbreak. In  
 Hertfordshire, village greens were not subject to closure due to the  
 outbreak.   

 
5.  ATP noted  that the  background  materials associated with the  2001  application  

were not available.   The following summarise  ATP’s comments on  the 2002  
refusal:  

•  Statutory closures arising  from the  Foot and  Mouth  outbreak neither 
trigger a  break in the continuous 20 year requirement nor count towards it.  
In Hertfordshire the  rights of way network was closed  for  nearly four 
months,  from March 2001, commencing with  the County-level Declaration  
(under the Foot & Mouth Disease Order 1983 as amended) made on the  
2nd March 2001  and then ran until 29th  June  2001 following a  
Governmental decision to re-open paths and  common land.  Subsequent  
case law and  government guidance  demonstrate that the  relevant 20-year  
period will therefore need to cover 20 years and  four  months and would be  
deemed as continuous.  HCC’s 2002  decision  in this regard would not 
appear to be robust.   
 

•  Use of Singler’s Marsh  with the benefit of a lease or licence would not be  
“as of right”. Informal use of the land for walking and  other pastimes  is not 
undertaken by agreement and  is therefore “as of right”. It is noted that 
there is a perception that all of these  uses are undertaken with  the  
permission of the landowner, that would not  be the case where the  
permission is simply implied.  Case law shows that  it is necessary for the  
landowner to make it obvious to the reasonable man that they have  given  
their qualified  permission.  

 
6.  On  29th  September 2020  the  application was  deemed  to have been  duly made.  

However a  review of the application form on 19th  October 2020 led HCC to ask 
ATP to confirm the locality on which the application relies. On 11th  November 
2020 ATP confirmed  the locality to be the administrative boundary of Welwyn  
parish.  
 

7.  The following evidence was submitted in support of the application:  

•  130 User Evidence Forms purporting to show use up to 2020   

•  Welwyn Festival website extracts  

•  WHBC  webpage regarding Singler’s Marsh  
•  Singler’s Marsh  management plan  
•  Information regarding  the  Friends of the Mimram  

 
8.  Prior to the application  being advertised HCC  contacted  the main parties. In  

emails dated  21st  August 2021 ATP and Mr Brunson confirmed to HCC that they  
would no longer be acting as applicant or  agent for the application and that the  
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Welwyn Planning and  Amenity Group (“WPAG”) would be responsible for 
supporting the  application going forward.  
 

9.  The application was advertised on  1st  September 2021. WPAG  submitted  921  
further user evidence forms, photos/videos  and testimonies  in support of the  
application. Two  objections to the registration  of the  application  land  as a town or 
village green  were received. The first  by  Moult Walker Chartered Surveyors  on 
behalf of  Bayard Developments Limited  (“BDL”) and  the second by WHBC,  
owner  of  the application land.  
 

10. BDL’s objections are summarised as:  

•  The landowner gave express permission  to  hold festival events  on the  
application land.  The land is owned by a public body and public use  is 
encouraged;  

•  Information  boards and signs on site indicate that use is by permission;  

•  The application is not duly made as the locality has not been identified, the  
land covers two plots and should have formed two separate applications 
and some of the southern extent is adopted  highway which wouldn’t 
qualify for registration; and  

•  Identification of part of the  application  land in  BDL’s  2019  development 
proposal,  by reference  to highway works for access improvement,  is 
before the Local Plan Inspector and  constitutes a  “trigger event” which  
should take precedence over the village  green application.  

  
11. BDL  submitted  the  following documentation in support of its  objection:   

•  Plan showing land  affected  by the proposed  widening  of Fulling Mill Lane;  

•  Counsel objection statement on  behalf of BDL;  

•  Location plan  of proposed housing development sites;  

•  BDL letter to HCC of 23rd  August 2021, with  appendices, relating to trigger 
events;  

•  WHBC cabinet paper of January 2020 relating to Local Plan  Proposed  
Alterations –  additional sites;  

•  Singler’s Marsh Local Nature Reserve Management Plan 2014-2024; and  

•  Photographs of the information  boards, benches and  bins, signs and gates  
on the  application land.  

 
12. WHBC’s objections are summarised  as:  

•  The public have  accessed the  application  land by implied licence,  and  
therefore permission,  demonstrated  by access gates, the local nature  
reserve management plan  and conditions such as keeping dogs on leads/  
under close control;  and  

•  Reference  to HCC’s 2002 refusal to register the  application  land,  citing  
certain permissions, restrictions and closure of the land.  

  
13. WHBC has submitted the following documentation in support of its objection:  

•  Copy of the Danesbury Local Nature Reserve sign requesting dogs to be  
kept under very close  control, or on leads, at  all  times when walking  
through the Marsh;  

•  HCC’s decision letter, refusing to register the  application land, dated 25th  
November 2002;  
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•  Copies of correspondence from  WHBC,  giving permission for the  Welwyn  
Festival in 2003, 2004, 2005, 2007, 2008, 2009, 2010, 2011, 2012, 2013, 
2014 (including discussion about public liability insurance and leaving the  
site tidy) and the  10k virtual running  event 2021 (including terms and  
conditions).   

 
14. As required by regulation 25  of the  Commons  Registration (England)  Regulations 

2014,  copies of all representations were sent the  applicant for comment.  On the  
18th  November 2021  the applicant responded  contesting  the grounds of the  
objections.  
 

15. For land  to  qualify as a town or village  green  under the  2006  Act,  the use of the  
land  must satisfy all  the statutory tests as set out above.  Failure to  meet any one  
of the tests means that the  application  land cannot be registered as village green.   
The  evidence  needs to show  that use  of the land:   

•  was by ‘a significant  number of the inhabitants of any  locality, or of 
any neighbourhood within a locality’, and   

•  has been ‘as of right’, and  

•  has been for lawful sports and pastimes, and  

•  has been continuous for a period of  20  years or more, and  

•  continues  at the date of the application, or   

•  had ceased before the time of the  application but  after  the 6th  April  
2007, and  

•  the application has been made within  one  year  of use  ceasing.  
 
Conclusion  
 

16. The  applicant provided  evidence  of use  of the  application  land  from  1947  to  2021. 
The  applicant  states that  the  application  land  has  been  used  for sports  and  
pastimes including  dog  walking, picnicking,  socialising,  children’s  games,  kite  
flying, bird/nature  watching,  as well  as community  events  such  as the  Welwyn  
Festival  and regular yearly events such as bonfire night.  
 

17. The  objectors have  argued  that the  right to  apply in relation  to  part of the  
application  land  should  be excluded due  to a planning  related  “trigger event”; that  
the  application  is not “duly made”; and  use  of the  application  land  has  not been  “as  
of right”,  i.e.  public use has been by permission  and therefore does  not  satisfy the  
relevant legal test.   
 

Schedule 1A Commons Act 2006  –  planning related “trigger”  events  
 

18. BDL’s  objection  includes  representations  suggesting  that a trigger event pursuant  
to Schedule 1A of the  2006 Act has occurred. If this is the case then, pursuant to  
s.15C(1) of the Act, the right to register the land will have ceased  on the  date of 
that event.  HCC  has considered if it can  determine whether  a trigger event has or 
has not occurred  at this stage of the process.   
 

19. Various trigger events are listed in Schedule 1A. Based on the  objection  
received, HCC  has had particular regard to  trigger event 3. The wording  of that 
provision is “[a] draft of a development plan document which identifies land for 
potential development  is published for consultation in accordance with  
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regulations under section 17(7) of the 2004  Act”. HCC  understands from the  
objection  that this is the most likely candidate for a  trigger event, but has also 
had regard to  the remainder of the events in Schedule 1A.  
 

20. For this trigger event to have occurred, some part of the “land” that is proposed  
to be registered  must be “identifie[d]” in a “draft of a development plan”. Based  
on the  objection, HCC’s  preliminary view is that the  application land  does not  
appear to have been identified in a draft of a  development plan. It is clear that 
some development land nearby has been identified in a  draft  of a development 
plan. The  objection  suggests  that part of the  application land  is necessary to  be  
developed if the proposed land allocations in  the  draft  development plan  go  
ahead. HCC  also understands  that the  matter has been discussed  and agreed in  
principle with the Highways Department.  Whether or not this is correct,  HCC’s 
preliminary view, as Commons Registration  Authority,  remains that the  
application land  itself is not identified in the draft of  a  development plan.  
 

21. Without going through  them in  detail, HCC  is also of the preliminary view that  
none of the other trigger events in Schedule 1A have  occurred. In considering  
these matters,  HCC  has taken external legal advice and  advice from  WHBC’s  
Planning Department.  WHBC is the relevant local planning authority.   
 

22. Based on the totality of the  representations and objection  received on this issue, 
HCC  is of the view  that  it cannot determine the question of whether a trigger 
event has occurred  at this point. It is instead  of the view that parties should have  
the  opportunity to set out their case in full  on this issue  along  with the other 
issues  which  are  disputed  by the parties. In light of the  broader procedural 
decision  that this matter should be considered by an inspector  (see paragraphs 
25  and  26  below), HCC  has concluded that the question of whether a trigger 
event has occurred should be left for determination at an inquiry.  
 

Duly made  application  
 

23. HCC notes  BDL’s  objection  regarding  whether the  application  is duly made  and  
considers that:  

•  The  applicant has defined  the  locality relied  upon  as the  administrative  
boundary of Welwyn  parish  which  can  accurately be  described  as  an  area  
known to the law;  

•  HCC is unaware  of any authority requiring  the  application  land  to  form  one  
contiguous parcel; and  

•  HCC has checked  the  extent of the  adopted  highway at Fulling  Mill Lane. It  
appears that  a  small  section  of  the  application  land  is  adopted  all-purpose  
public highway.  This area  forms approximately 12  square metres  on  the  
north  west  side  of Singlers  Bridge. The  application  land  is crossed  by  
Welwyn  Footpaths 56  and  57.  These  footpaths  were  recorded  on  the  
Definitive  Map  and  Statement  in 2014  and  the  public therefore has  a  right  
to  pass and  repass, on  foot,  along  their  defined  linear routes. By contrast,  
the  village  green  application  is supported  by  user evidence  purporting  to  
show general recreational use  (i.e.,  sports  and  pastimes) of an  area  of land.  
It  is possible  for a  village  green  to  be  registered  on  the  same  land  as a  public  
right of way is recorded  as  the  two record different rights.   
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24. These  considerations  formed  part  of  HCC’s reasoning  when  it accepted  the  
application  as duly made  although  it  has  only come  to  light recently, following  
receipt  of BDL’s objection, that a  section  of  the  application  land  is all-purpose  
public highway. The  parties may  ask  the  inspector to  determine  these  issues  at an  
inquiry.  

 
Decision  on process  
 

25. Registration  authorities  are advised  that for contested  applications to  register new  
town or village  greens under Section  15(1), the  courts have  commended  
independent  inquiries.  In  R (on  the  application  of Whitmey) v  The  Commons  
Commissioners  109, Arden  LJ  said that,  in relation  to  an  application  for registration  
of a  new  green  under Section  13  of  the  1965  Act,  the  registration  authority "should  
proceed  only after receiving the report of an independent expert (by which I mean  
a  legal expert)  who  has at the  registration authority's request  held  a non-statutory  
public inquiry. …The  authority may indeed  consider that  it owes an  obligation  to  
have  an inquiry if the  matter is of great local interest.”  

 
26. HCC decided  that due  to  the  contested  nature  of this evidence,  and  the  great local  

interest,  a  non-statutory public inquiry needs to  be  held  to  test  the  evidence  and 
hear further legal argument.  

 
 
 
Author:   Angela Simpkins   Date:   22nd  December  2021  
 
Officer with Delegated  Authority:   Richard Cuthbert  
     Definitive Map & Enforcement Team Leader  
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